Superior Court of California
COUNTY OF .i[."M. DA

Probate Clerk’s Office
Berkeley Courthouse

2120 Martin Luther King Jr. Way
Berkeley, CA 94704
Telephone: (510) 647-4439

PROBATE PACKET - DECEDENT’S ESTATE

This packet contains the Judicial Council forms required to initiate a formal probate proceeding for a
decedent’s estate. It is recommended that you bring 2 additional copies of the completed forms
when you file the petition and subsequent documents with the clerk of the court.

NOTE: The clerk will retain the original(s) and return two endorsed filed copies to you.

To begin your petition for appointment of a personal representative, please complete the following

Judicial Council forms:

Description Form No. Date Revised

Petition for Probate (Probate - Decedent’s Estate) DE-111 Jul 1, 2017

Duties and Liabilities of Personal Representative (Probate) DE-147 Jan 1, 2002

Notice of Petition to Administer Estate (Probate — Decedent’s Estate) DE-121 Jan 1, 2013

Waiver of Bond by Heir or Beneficiary (Probate - Decedent’s Estate) DE-142/ Jul 1, 2017
DE-111(A-3e)

Order for Probate DE-140 Jan 1, 1998

Other Judicial Council forms which may be submitted before or after the date of the hearing:

*Note: Only submit Letters to the clerk for issuance and filing after
entry of the court’s order.

Description Form No. Date Revised
Notice of Hearing - Decedent’s Estate or Trust DE-120 Jan 1, 2020
Proof of Personal Service of Notice of Hearing - Decedent’s Estate or DE-120(P) Jul 1, 2005
Trust (Probate — Decedent’s Estate)

Proof of Subscribing Witness (Probate) DE-131 Jan 1, 1998
Proof of Holographic Instrument (Probate) DE-135 Jan 1, 1998
Letters (Probate)* DE-150%* Jan 1, 1998

Filing fee required:

Petition for letters of administration, letters of testamentary, or letters of special
administration (with powers of general representative)

Filing fee: $435

Petition for letters of special administration (without powers of general representative)

Filing fee: 5200

NOTE: If you cannot afford to pay the filing fee(s), you may request a fee waiver:

Description Form No. Date revised
Request to Waive Court Fees FW-001 Mar 14, 2022
Information Sheet on Waiver of Court Fees FW-001-INFO Jan 1, 2021

All Judicial Council forms are available online at: http://www.courts.ca.gov/forms.htm
For more information, please see: http://www.alameda.courts.ca.gov/Pages.aspx/Probate

Rev. 4.25.2022




Preparing the Petition

How dol getappointed as personal representative? Do you qualify and ars you
entitled to be appointed?

Qualifications:
If you are named in a Will to act as exacutor, you will be eligible to s2rv2 if you ars ovar -~

13 y2ars old ancd ars not subjact to a consarvatorship or otherwisz unabla to perform tha
duti=s cf a persenal representative. If you are not namad as exacutor, or if the dacedant
d.d not have a Will, you must also be a residant of the U S and hava priority to be

appoin
isa Wi

t2d as adminis:rator (if therz is no Will) or administrator-with-Will-annexad (if there

Ln_'l_l

fill but you ara not named as exscutor).

Priority for appointment: :
If thera is ro Will. or if the VWil does not nominate an exasutor (or the parsons
neminatzd ara unablz ta serve dus to death or bacause they do not want to
sarve), then parsons reialzd to the decedsnt are entitled to be appointad in tha
following order
«  Surviving Spouse (BUT: if a divores action has bean filad but not
complztad befora the dacedant's dzath and the surviving spousa was
living s=parats and apart from the dzcedent a* the date of d2ath, then the
surviving spouss is entitlad to appointmant aft=r tha decedant's brothars
and sistars)
«  Children
«  Grandchildran
«  Otherissue
«  Parznts .
« Brothars and sisters (including half brothers and sisters, but not
sizptrothars and stepsisters — see issue of a predecaasad spouse)
- Issuz of brothers and sistars (nieces and nephews)
=  Grandparanis
* Issue of grandparents (aunts and uncles first, then cousins)
« Children of a predeceasad spouse
» Otherissue of a pradeceased spousea
«  Othar next of kin
+ Parents of a predaceasad spousa
* Issue of parents of a predeceased spouse
« Consarvator or guardian of the estate acting in that capacity at the time of
death who has filed a first account and is not acting as consarvator or
guardian for any other person
« Public Administrator

« Creditors
* Any other person (neighbors, friends, other non-relatives)

A person who has priority for appointment but does not wish to sarva may
decline and nominate another person as personal reprasantative. If you wish to
appointad but there are other family members higher in priority, each one of
those persons must decline to serve, in writing. There is no special or printed
form to nominate or decline tc serve. You must prepare an attachment for each
person as a part of the Petition for Probate. A person named as executor may
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provide the missing information. S22 DOMAIM wab for Pubiic Azcess to Probat=
Examiner's Checklist.

The rumber of attachments raquirad far your Patition wiil dzpend on tha
particular circumstances involvad in each dacedant's estata See notice and wills
(if the decedent laft a Will) located below in this saction. ‘

Notice of Petition to Administer Estata:

This form is usad for two purposas 1) far newspapsar cutiication, and 2] to notify
th2 persons who ars entt'=d ta racaiva notice about the hearing datz Complsts
the front sic2 of tha form and submit it with the Patitian for Probats. You will naag

the original and at l2ast one copy.

The Filing Clark will place tha casz number on it and return tha arig'nal and copy
(or cepias) to you. Do not just put the copy in your file. You will nead to yss this
form to giva notice to intarested persons and for publication.

Duties and liabilities of parsonal representative: .
This form summariz2s in gzneral form the duties and obiigations of the persona!
representative. Each person to ba appointad must sign the reverse side of tha

form.

Confidential Supplement:

Each person to be appointad must provida the information requestad on this form
consisting of the Persona! Raprasantativa's data of birth and driver's license
number. If the personal reprasantativa does nat drive, a California Identification

number will suffica. Should the personal representative not drive, that should be

indicated.

Order for probate:
The original and at least one copy of this form should be submitted to the court

along with the other forms. You will not gat any copias back until after the
hearing. if the judge grants the Petition for Probate and appoints you as perscnal

rapresentative.

Letters:
This form serves as the oath of office for the personal representative and may be

given to anyona who neads proof that you have been appointed as the personal
represantative and have authority to act on behalf of the estatz. Each person to

be appointad must sign the form. (If more than one person is to be appointed.
mrrars e i e e e
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both or all of them must sign the same form.) This form should be givan to the
Filing Clerk along with all of the other forms. but the clark will not file the Lattars
or raturn any copies to you at the time of filing

The form will b2 placed in the judga's file for the Probate Examiner to reviaw pricr
to tha hearing If you are appointzd. the Lattars will ba filad and issuad by tha
Filing Clark. You can gat as many copies as you need ai that time or at any latar
time.

Institutions such as banks or title companias genarally require certifizd copias, for
which there is an additional fee Some institutions. such as stock transfar agents
also requira that the Leitars be submittad within 80 days of the datz whan they
are certifiad by tha Filing Clerk.

Proof of holographic instrument:
This farm is raguirad if the dacadant leit a holegraphic (handwrittan) Will. A copy

of tha Will must be attachad as Attachment 4.

Proof of subscribing witness:

This form is requirad if tha decedant laft an aitastad Will (or codicil) that is nat
seif-proving (this usually occurs on wills 2xecutad befora 1985). You must locata
ne of tha witnasses ta the Will (or codicil) who can sign the form to prove the
authenticity of tha Will. A copy of the Will must be attachad as Attachmeant 1.

[®]

4 Howdo | "prove a wili"?
There are basically three types of wills: Attastad Wills, Holographic Wills, and Statutory

Wilis. A Will is "proved" and will be admittad to probatz if it has been prepared and
exacutzd cerractly under California law by an adult who at the time of signing had
tastamentary capacity and was not acting undsr undue influence. General information
abcut the different types of wills is as follows:
- Attested Wills (also known as Witnessed Wills):
Attested Wills ar2 usually preparad by an attarney. in typewrittan form, and are
signed in front of two (or thrae) disintarastad witnessas who are not receiving any
gifts under the Will. An attestad Will is salf-proving if the attastation clause signed
by the witnessas contains a statemant that the witnesses are signing under

penalty of perjury.
A self-proving Will can be admittad te probate without the tastimony of any of the

subscribing witnesses.

A pour-over Will is an attestad Will (and may also be self-proving) that is
prepared in connection with a revocable trust and gives all of the decadant's
property that is subjsct to probats to the trustee of the revocable trust.

— S S ——— R S S ey e i o |
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Holographic Wills:
Holographic Wills ara handwrittan wills preparad by a tastatorin his or her gwn
handwriting. Holograshic wil's do not hava to ke signed in front of witnessas or
notanzed. A holographic Wil may b2 admittad to probatz if the tastator's
handwriting can be provad by the tastimony of at l2ast one witness who was
personaily acquaintad with the tsstator and has personal knowledga of the
tastator's handwriting.

Statutory Wills:
Statutory Wills are fill-in-the-blank. pre-printad wills whosa form and content is

specifically prascribed under California law. A statutory Wil is a form of attestad
Wil that mus! b= signed in fron: of (at least) two witnessas. It is szlf-proving
bacaus2 tha requirad d=zlaration undar penaity of perjury is included in the
printad form.

Howsver. the tastator must usa graat care to follow carefully the instructions for
cheoosing an exscutor and deciding how property is to be distributad in ordar to
complete the Will properly.

5 Whe should get notice of the Petition for Probata?

Persons entitled to notice:
All parsons or entities (such as churches or other charities) named in the Will,

including each person or corperation nominatad a3 executor, and all persons
who would be entitlad to inherit as hairs by intestats succession (aven if the
decedent left a Will) ara entitiad to raceive notice of the Petition for Probate.

Additional information must be providad to the court if 3 person's address is
unknown so that notice cannot be given. In that situation, you must make a
reasonabnle 2ffort to locate the missing person and file a daclaration or affidavit to
tzll the court what st2ps you have takan.

If a citizen of a foreign country diss without leaving a Will or leaves a Will that
does not name an executor, or if it aopears from the Will that property will pass to
a citizen of a forgign country, then notice must also be given to a recognized
diplematic or consular official of the foraign country, if that official maintains an

office in the Unitad States.

> Notice requirements:
Notice must be given by first class mail or by personally delivering a copy

ta each person or entity at least 15 days prior to the hearing. Each person
should receive 3 copy of the "Notice of Petition to Administer Estata” showing the

hearing datz information. Itis also recommended (but not required) that each

“
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person be sant a copy of tha Petition for Probata with al! attachments.

Mote' If you are the person who is asking to be appointad as parsonal
reprasantative. you cannot mail the copiss but must have someaona elss who is
not a party mail the documznts for you. Aftar the ccpigs have be2n mailad or
delivarad, hava the parson who mailed the documents complatz the Proof of

Service by Mail on the revarsa sid2 of the Natice of Patition to Administar Estats
and sign the Proof of Servica by Mail.

hack to make sura that all of the persons and entities listad undar 9 of tha
r Probatz hava bean given natice. If additional space is nesded. attazh

G
Petition
as -2 paga. File the signad Proof of Sarvica by Mail with the court.

€ How do | publish the Motice of Petition to Administer Estata?

Time and manner of publication:
A copy of the Notice of Petition to Administar Esta2 must be published thrze
times in the legal notice saction of a newspaper of genearal circulation in the city
where the dacecant resided, with at least five days betwaen the first and last
publication (not counting the publicaton datas) The first publication datz must ke
atleast 15 days prior to the hearing.

Proper newspaper:
It is very important to publish the Naotice of Patition to Administar Estata in the

Fropar ne2wspaper since the cost of publication is expansive and may be savera;
nuncrad doliars. If the city wherz the decedant rasided publishes a qualified
newspapar, that newspaper mus: te usad, avan if other newspapars are also
sold or distributad within the city and the decedent naver r2ad the designatsd

newspaper.

You must contact the newspaper and provids tham with a copy of the Notice of
Patition to Administar Estatz. Pay close attantion to the publishing schadule and
czadlines so that the publication can be completed within the time required by
law, especially if the newspaper is published only once a week, Maka sure the
front side of the Notice has been completaly fillzd out, Missing or incorrect
information could result in defective publication and extra cost to have tha Natica

re-published.

After publication has been complated. an Afidavit of Publication must be filed
with the court. Ask the newspaper whether it will file the Affidavit directly with the
courtor send it to you. Remember, it is your responsibility to make sure that the
Affidavitis filed, even if the newspaper says they will do it for you.
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7 What happens if an emergsncy arises before a personal representative is
appointed?

Appointment of a Special Administrator:

It generally takas four to six wa2ks from the time 3 pattion for probata is flad unt
Letitzrs can b2 issusd ta tha parsonal rapraesantativa, If an gmargsncy situation exists so
that appointment is urgzntly nseded before the Petition for Preba2 can be heard by tha
Probata Judgs, you may file a saparata Patition for Lettars of Special Administration.
Letiers of Special Administration are tamporary Lettars that can be approvad by the
Prcbats Judge for a specific purposs on an ex parts basis (without a hezaring).

Tysica! situations whers Lettzrs of Special Administration wauld be appropriatz ingluda
whers the decedsnt ownad a business and a legal reprasentative must be appointad to
run the business and sign payroli checks. Lettars of Spesial Administration could also ba
issued if tha dacadant sold real property and opensd an escrow but disd before the
escrow was closad.

A Petition for Latters of Special Administration wil! not be approvad unless a Petition for
Probate has a'so been filad. You should uss the Patiton far Probata form, Judicial
Caouncil Form DE-111. including an Attachmant undar Sastion 3.£.(3) specifying the
r233arn why Letters of Spacial Administration arz naaded and tha specific power
¢ocuments. along with the Duties and Liabilities of the Parsonal

. and the Confidzntial Supplamant, will be filad in the Clerk’s Offica.

nzadzd, Thes=

~ - Lo by
Rezprasanialy

You must also bring an Ordar Appointing Special Administrator and signad Lettars of
Spacial Administration. 48 hours notice of your patition for Special Administration is
required to all persons who arz hairs or beneficiarias of the dacedent, or named as
exacutor in decedant’s will (if any).

Tha Probatz Examinar will ravisw the documents to maka surs they are proparly
completad and that they are clzar as to the specific authority needad. The Probats
Examiner wiil then prasant the Petition for Leters of Spacial Administration to tha

Probats Judga.

If the Probate Judg= approveas the petition, you can pick up the signed Order and Lettsrs
at the Prabate Filing Window  If you would like certifiad copies of the Lettars, a separate

fz2 will need to be paid.

Lettars of Special Administration are valid only for a limitad period of time, generally until
the hearing date on the Petition for Probate. During the period when the Lettars of
Special Administration are in effect, the personal representative will be refarred to as a
Special Administrator, even though he or she may be nominatad in the decedant's Will

as executor.

In addition. Latters of Special Administration will ordinarily be approved only for the
specific purpase requiring immediate attention, and the Order Appointing Special
Administrator must include an attachment identifying the specific powers given to the
Special Administrator. A Special Administrator will be given ganeral powers of a
personal represantative only in rara situations wherz a general personal reprasentative
cannot be appointed for a lengthy period of tima (for examplz, becausa of a Will contest

or litigation over who should te appointad as personal represeantative).
= S
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Court Divisions > Probale > Probalte Process Diagram

Probate Court

f:i Backto Probate Coutt J

Probate Process Diagram

Diagram of the Probate Process

Fils Petition
for Probate
Documerits
Filed : * 4 1o 6 weeks ->
Actions
Taken:
Publish Motice of Matil Netice to persens File Band (If required);
Petition to Adménistsr antitled to racelve notice Submit Letters and Order
Estala af lgast 15 at least 15 days for Probate to court
days prior to hearing prior 1 hearng
Hearing date on Patition
for Prebate (Letters lssued)
Documerds
Filed : Four menths minimum, up to ona year (or 18 months if 706 Is required) ->
Actions 4 ' !
Taken: 7 ! ) i
Prepare Inventory and Givenolice to - Pay debis; file tax retums |
Appralsal; send 1o known creditors; accept . ({IRS Form706 - due 9 N
probats refares for or reject craditors’ elaims monihs after data of death); |
valuation; fila with court = : i gell property if neededte |
s pay debls and expsnses |
H
File Accounting and Final Hsaring Date - Judge Fils Declaration for
E?;'ﬁ, ;ot Final signs Judgmen of - Final Discharge
ribution Final Distributi
S Final Distribution {ne hearing required)
Filed f “'05 i ’ 5 - :
Aclions 2 = s e .
Taken:

Mail notice to interested

Distribista assets, record

persans at least 15 days Judgmsnt (If real property);
prior to hearing file Raceipts on Distribution;
filg final Incoma tax returns

# required



